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Topics  Topics  forfor todaytoday

�� DraftDraft newnew NL NL InsolvencyInsolvency LawLaw

�� International International recognitionrecognition of of insolvencyinsolvency proceedingsproceedings
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DraftDraft newnew NL NL InsolvencyInsolvency Law, ILaw, I

�� DraftDraft proposalproposal publishedpublished onon internet:internet:

�� http://http://www.nieuwinsolventierecht.nlwww.nieuwinsolventierecht.nl/meepraten//meepraten/index.phpindex.php/topic,73.0.html/topic,73.0.html

�� http://http://www.minjus.nlwww.minjus.nl/onderwerpen/wetgeving/insolventiewet//onderwerpen/wetgeving/insolventiewet/

�� ConsultationConsultation phasephase, , possibilitypossibility toto givegive input input untiluntil

September 15, 2008September 15, 2008

�� Dutch Bankers Dutch Bankers AssociationAssociation preparesprepares extensiveextensive commentscomments

onon behalfbehalf of Dutch of Dutch banksbanks

�� GoodGood and Bad and Bad newsnews
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Bad Bad newsnews: : DraftDraft newnew NL NL 
InsolvencyInsolvency Law, IILaw, II

�� InformalInformal reorganizationreorganization, , newnew rolerole forfor silentsilent administeradminister

�� FreezingFreezing periodperiod of maximum of maximum threethree monthsmonths forfor creditorscreditors, , 
includingincluding rightright toto useuse and and sellsell securedsecured assetsassets byby
administeradminister

�� SecuredSecured creditorscreditors nono longerlonger have the have the rightright toto enforceenforce
theirtheir securitysecurity independentlyindependently in in bankruptcybankruptcy

�� BankruptcyBankruptcy trustee, trustee, typicallytypically anan attorneyattorney, is , is toto determinedetermine
whetherwhether the business of the the business of the bankruptbankrupt companycompany is is stillstill
economicallyeconomically ““viableviable””

�� PaulianaPauliana ((fraudulentfraudulent preferencepreference) ) rulesrules extendedextended toto the the 
disadvantagedisadvantage of of securedsecured lenderslenders
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GoodGood newsnews: : DraftDraft newnew NL NL 
InsolvencyInsolvency Law, IIILaw, III

�� CouldCould have been have been worseworse

�� Out of Out of CourtCourt compositioncomposition possibilitypossibility mightmight enableenable

restructuringrestructuring (50+% of (50+% of votesvotes cast cast representingrepresenting 50+% of 50+% of 

the the proceedsproceeds availableavailable forfor distributionsdistributions toto creditorscreditors oror

50+% of 50+% of votesvotes cast and cast and SupervisingSupervising Judge Judge decisiondecision) ) 

�� UNCITRAL Model UNCITRAL Model lawlaw onon CrossCross--BorderBorder InsolvencyInsolvency

insertedinserted in in DraftDraft (relevant (relevant forfor the the recognitionrecognition of of nonnon--EUEU

bankruptciesbankruptcies))
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International  recognition of International  recognition of 
insolvency proceedingsinsolvency proceedings

�� WithinWithin the EUthe EU

�� OutsideOutside EUEU
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WithinWithin EU: IEU: I

�� InsolvencyInsolvency RegulationRegulation 2002 (2002 (RegulationRegulation))

�� IfIf debtordebtor has has itsits COMI (center of COMI (center of mainmain interest) in a EU interest) in a EU 
MemberMember StateState

1.1. CourtsCourts of of thatthat MemberMember State have the State have the abilityability toto
open open mainmain insolvencyinsolvency proceedingsproceedings

2.2. Scope of Scope of proceedingsproceedings is EU is EU territoryterritory

3.3. GovernedGoverned byby the the lawlaw of of thatthat MemberMember StateState

4.4. AutomaticAutomatic recognitionrecognition throughoutthroughout the EU the EU 

5.5. UnlessUnless public public policypolicy exceptionexception ((narrownarrow))
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WithinWithin EU: IIEU: II

�� COMICOMI: : administrationadministration of of itsits interest interest onon a a regularregular basis basis 

and is and is thereforetherefore ascertainableascertainable byby thirdthird partiesparties ((whereaswhereas

13 13 RegulationRegulation))

�� ToTo bebe decideddecided as of the date of the as of the date of the applicationapplication: (ECJ : (ECJ 

JanuaryJanuary 17, 2006 Susanne 17, 2006 Susanne StaubitzStaubitz--SchreiberSchreiber))



JTJOL.LEGALHOUDINI

WithinWithin EU: IIIEU: III

�� Company Company oror Legal Legal PersonPerson: : rebuttablerebuttable presumptionpresumption: : 

RegisteredRegistered office is office is presumedpresumed toto bebe COMI (COMI (sectionsection 3.1)3.1)

�� RegisteredRegistered office office normallynormally correspondscorresponds toto the the debtordebtor’’ss

headhead office (office (VirgosVirgos//SchmitSchmit Report, nr. 75) [Report, nr. 75) [TheoreticalTheoretical

pointpoint of view]of view]
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WithinWithin EU: IVEU: IV

�� MainMain InsolvencyInsolvency, , MemberMember State State withwith COMICOMI, Universal , Universal 

Affect (Affect (WhereasWhereas 12 12 RegulationRegulation) ) 

�� SecondarySecondary ProceedingsProceedings; ; MemberMember State State withwith

establishment, establishment, TerritorialTerritorial Effect Effect InsolvencyInsolvency ((WhereasWhereas 12 12 

RegulationRegulation))

�� Establishment: Establishment: anyany place of place of operationsoperations wherewhere the the debtordebtor

carriescarries out a out a nonnon--transitorytransitory economiceconomic activityactivity withwith

humanhuman meansmeans and and goodsgoods ((sectionsection 2 h 2 h RegulationRegulation))
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WithinWithin EU: VEU: V

�� InsolvencyInsolvency regulationregulation does does notnot containcontain specificspecific rulesrules

concerningconcerning groupgroup of of companiescompanies

�� EachEach companycompany is separate is separate debtordebtor withwith itsits ownown COMI COMI 

�� VirgosVirgos//SchmitSchmit Report, nr. 76Report, nr. 76

�� WhereasWhereas 4: 4: PurposePurpose: No Forum : No Forum ShoppingShopping
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WithinWithin EU : VI EU : VI EarlyEarly DecisionsDecisions

�� DaisytekDaisytek (2003)(2003)

�� Collins & Collins & AikmanAikman (2005)(2005)

�� EurofoodEurofood (2006)(2006)
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WithinWithin EU: VII EU: VII DaisytekDaisytek II

�� Leeds Leeds CourtCourt May 16, 2003: COMI of May 16, 2003: COMI of EnglishEnglish Sub Holding, Sub Holding, 
9 9 subsidiariessubsidiaries UK, 3 UK, 3 GermanGerman and 1 and 1 FrenchFrench subsidiarysubsidiary allall
in UK [NB in UK [NB UltimateUltimate parentparent in US and in US and underunder ChapterChapter 11 11 
proceedingsproceedings] ] 

�� FrenchFrench NanterreNanterre Commercial Commercial CourtCourt May 23, 2003: COMI May 23, 2003: COMI 
FrenchFrench companycompany is France is France 

�� FrenchFrench VersaillesVersailles CourtCourt of of AppealAppeal September 4, 2003: September 4, 2003: 
COMI COMI determineddetermined byby anotheranother EU EU CourtCourt is is toto bebe upheldupheld

�� FrenchFrench Cour de Cour de CassationCassation JuneJune 27, 2006: 27, 2006: upheldupheld
decisiondecision VersaillesVersailles CourtCourt
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WithinWithin EU: VIII EU: VIII DaisytekDaisytek IIII

�� ElementsElements::

�� FinanceFinance functionfunction Bradford UKBradford UK

�� IT IT fromfrom BradfordBradford

�� Senior employees  Senior employees  nonnon--UKUK companiescompanies recruitedrecruited in in 
consultationconsultation withwith UKUK

�� Pan Pan EuropeanEuropean CustomersCustomers servicedserviced fromfrom UKUK

�� 70% 70% purchasepurchase agreementsagreements fromfrom UKUK

�� CorporateCorporate identityidentity and branding and branding fromfrom UKUK

�� StrategicStrategic plan UKplan UK

�� NB: business: NB: business: electronicelectronic office office supplysupply wholewhole
distributordistributor, , resellerreseller and distribution and distribution toto endend--usersusers
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WithinWithin EU: IX Collins & EU: IX Collins & AikmanAikman II

�� May 2005: May 2005: ChapterChapter 11 11 proceedingsproceedings USA USA ParentParent companycompany
USAUSA

�� UK High UK High CourtCourt of of JusticeJustice JulyJuly 15, 2005 15, 2005 AdministrationAdministration
order order forfor 24 24 companiescompanies: 6 UK, 4 NL, 4 : 6 UK, 4 NL, 4 GermanyGermany, 3 , 3 ItalyItaly, , 
2 2 SwedenSweden, 1 Spain, 1 , 1 Spain, 1 AustriaAustria, 1 , 1 CzechCzech republicrepublic, 1 Lux, 1 , 1 Lux, 1 
BelgiumBelgium: : allall COMI in UKCOMI in UK

�� AutomotiveAutomotive component component systemssystems and modules and modules forfor
DaimlerDaimler, Ford, GM, Honda, Nissan, Porsche, Renault, , Ford, GM, Honda, Nissan, Porsche, Renault, 
Toyota and VolkswagenToyota and Volkswagen

�� 24 24 facilitiesfacilities in 10 EU in 10 EU countriescountries 4500 employees4500 employees
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WithinWithin EU: X Collins & EU: X Collins & AikmanAikman IIII

�� ArgumentsArguments::

�� MainMain administrativeadministrative functionsfunctions relatingrelating toto EuropeanEuropean
operationsoperations fromfrom UK UK includingincluding: : cashcash--coordinationcoordination, , 
pooling bank accounts, HR, pooling bank accounts, HR, ITIT, Engineering, design , Engineering, design 
and and salessales

�� PurposePurpose: : groupgroup toto bebe run and run and soldsold as a as a wholewhole

�� No No secondarysecondary proceedingsproceedings::

�� NotNot necessarynecessary toto protectprotect liabilityliability GermanGerman directorsdirectors
((CourtCourt of Cologne August 10,2005)of Cologne August 10,2005)

�� Administrators Administrators respectedrespected positionspositions of of locallocal creditorscreditors
even without even without thosethose proceedingsproceedings (Uk High (Uk High CourtCourt JuneJune
9, 2006) (9, 2006) (referrefer toto EurofoodEurofood decisiondecision of ECJ of May 2, of ECJ of May 2, 
2006)2006)
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WithinWithin EU: XI EU: XI EurofoodEurofood II

�� EurofoodEurofood IFSC Lid, IFSC Lid, IrishIrish, , whollywholly ownedowned subsidiarysubsidiary of of 
ParlamatParlamat SA, as a SA, as a financefinance companycompany of of groupgroup

�� December 24, 2004: December 24, 2004: ParlamatParlamat SpASpA bankruptbankrupt ItalyItaly

�� JanuaryJanuary 27, 2005: 27, 2005: CompulsoryCompulsory Wind Wind upup EurofoodEurofood IrelandIreland

�� FebruaryFebruary 9, 2004:  9, 2004:  EurofoodEurofood ExtraordinaryExtraordinary
AdministrationAdministration ItalyItaly

�� FebruaryFebruary 20, 2004 20, 2004 ItalianItalian CourtCourt: COMI : COMI EurofoodEurofood in in ItalyItaly

�� MarchMarch 23, 2004 23, 2004 IrishIrish CourtCourt: COMI : COMI EurofoodEurofood in in IrelandIreland

�� ItalianItalian Administrator Administrator appealedappealed toto High High CourtCourt of of IrelandIreland, , 
High High CourtCourt decideddecided toto askask preliminarypreliminary ruling ruling toto ECJECJ
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WithinWithin EU: XII EU: XII EurofoodEurofood IIII
�� ECJ May 2, 2006 COMI ECJ May 2, 2006 COMI EurofoodEurofood in in IrelandIreland

�� ““Where a debtor is a subsidiary company whose Where a debtor is a subsidiary company whose 
registered office and that of its parent company are registered office and that of its parent company are 
situated in two different Member States, the situated in two different Member States, the 
presumption laid down in the second sentence of Article presumption laid down in the second sentence of Article 
3(1) of Council Regulation (EC) No. 1346/2000 of 29 3(1) of Council Regulation (EC) No. 1346/2000 of 29 
May 2000 on insolvency proceedings, whereby the May 2000 on insolvency proceedings, whereby the 
centre of main interests of that subsidiary is situated in centre of main interests of that subsidiary is situated in 
the Member State where its registered office is situated, the Member State where its registered office is situated, 
can be rebutted only if factors which are both can be rebutted only if factors which are both objective objective 
and ascertainable by third partiesand ascertainable by third parties enable it to be enable it to be 
established that an actual situation exists which is established that an actual situation exists which is 
different from that which location at that registered different from that which location at that registered 
office is deemed to reflect office is deemed to reflect .''.''



JTJOL.LEGALHOUDINI

WithinWithin EU: XIII EU: XIII EurofoodEurofood IIIIII

�� Letter Box CompanyLetter Box Company versus versus Active CompanyActive Company

�� ““That could be so in particular in the case of a company That could be so in particular in the case of a company 
not carrying out any businessnot carrying out any business in the territory of the in the territory of the 
Member State in which its registered office is situated. Member State in which its registered office is situated. 
By contrast, where a company By contrast, where a company carries on its businesscarries on its business
in the territory of the Member State where its registered in the territory of the Member State where its registered 
office is situated, the mere fact that its economic choices office is situated, the mere fact that its economic choices 
are or can be controlled by a parent company in another are or can be controlled by a parent company in another 
Member State is not enough to rebut the presumption Member State is not enough to rebut the presumption 
laid down by that laid down by that RegulationRegulation..””
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WithinWithin EU: XIVEU: XIV

�� Eurotunnel (2006)Eurotunnel (2006)

�� MigrationMigration fromfrom GermanyGermany toto UKUK

�� Deutsche Deutsche NickelNickel (2004)(2004)

�� Hans Hans BrochierBrochier (2006)(2006)

�� SchefenackerSchefenacker (2007)(2007)
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WithinWithin EU: XV Eurotunnel IEU: XV Eurotunnel I

�� SA Eurotunnel and Eurotunnel PLC SA Eurotunnel and Eurotunnel PLC twotwo holding holding 

companiescompanies, in , in totaltotal 17 17 companiescompanies: 6 France, 6 UK, 1 : 6 France, 6 UK, 1 

GermanyGermany, 1 Spain, , 1 Spain, BelgiumBelgium ((SocieteSociete EuropeeneEuropeene) and 1 ) and 1 

NetherlandsNetherlands..

�� Paris Commercial Paris Commercial CourtCourt August 2, 2006 August 2, 2006 

�� AllAll companiescompanies have COMI in Francehave COMI in France
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WithinWithin EU: XVI Eurotunnel IIEU: XVI Eurotunnel II

�� ArgumentsArguments::

�� StrategicStrategic and and operationaloperational Management handled in Management handled in 

ParisParis

�� HeadHead office office maninmanin FrenchFrench companiescompanies in Parisin Paris

�� Financial Management in ParisFinancial Management in Paris

�� MainMain part of the business in Paris (sic!)part of the business in Paris (sic!)

�� NegotiationsNegotiations regardingregarding restructuringrestructuring mainlymainly taketake place place 

in Paris in Paris underunder responsibilityresponsibility FrenchFrench ChairmanChairman
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WithinWithin EU: XVII Deutsche EU: XVII Deutsche NickelNickel

�� Deutsche Deutsche NickelNickel AG, AG, GermanGerman companycompany, , vanishesvanishes formform
GermanyGermany and and rere--emergesemerges in UK as DNICK in UK as DNICK LtdLtd

�� DNICK DNICK LtdLtd goesgoes intointo administrationadministration and does a Company and does a Company 
VoluntaryVoluntary ArrangementArrangement

�� Step 1: Deutsche Step 1: Deutsche NickelNickel AG AG convertsconverts itselfitself intointo a a limitedlimited
commercial partnership. DNICK commercial partnership. DNICK LtdLtd (a (a newlynewly
incorporatedincorporated Holding) Holding) becomesbecomes oneone of the partners, of the partners, 
generalgeneral partnerpartner

�� Step 2: Step 2: OtherOther partners out, DNICK partners out, DNICK LtdLtd is is automaticallyautomatically
fullfull legallegal successorsuccessor toto the the assetsassets and and liabilitiesliabilities

�� COMI of DNICK COMI of DNICK LtdLtd is in UKis in UK
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WithinWithin EU: XVIII Hans EU: XVIII Hans BrochierBrochier

�� Hans Hans BrochierBrochier GmbHGmbH & CO KG & CO KG rere--emergedemerged as Hans as Hans 

BrochierBrochier Holding Holding LimitedLimited butbut leftleft behindbehind itsits COMI in COMI in 

GermanyGermany::

�� Hans Hans BrochierBrochier Holdings Ltd. Holdings Ltd. operatedoperated in in GermanyGermany

�� FundingFunding of employees of employees forfor threethree monthsmonths periodperiod in in 

GermanyGermany

�� No No secondarysecondary proceedingsproceedings in UK, in UK, althoughalthough registeredregistered

in UKin UK
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WithinWithin EU: XIX EU: XIX SchefenackerSchefenacker II

�� SchefenackerSchefenacker AG, AG, automotiveautomotive manufacturingmanufacturing sideside and and 

rearrear--viewview mirrosmirros, 33 , 33 locationslocations worldworld widewide, , howeverhowever::

�� BiggestBiggest plant in plant in EnglandEngland, , PortchesterPortchester

�� LessLess thanthan 10% of 10% of corecore assetsassets in in GermanyGermany

�� HeadquartersHeadquarters in in GermanyGermany in in SchwaikheimSchwaikheim, Alfred , Alfred 

SchefenackerSchefenacker StrasseStrasse 11
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WithinWithin EU: XX EU: XX SchefenackerSchefenacker IIII

�� Plan Plan toto restructurerestructure debtdebt out of out of courtcourt in in GermanyGermany seemedseemed

impossibleimpossible toto achieveachieve: : 

�� ObligationObligation file file forfor bankruptcybankruptcy in case of in case of illiquidityilliquidity oror

overindebtnessoverindebtness

�� 95% of the 95% of the bondholdersbondholders shouldshould accept accept debtdebt toto equityequity

swapswap

�� MigrationMigration toto PlcPlc and and changingchanging the COMI the COMI toto UKUK
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WithinWithin EU: XXI EU: XXI SchefenackerSchefenacker IIIIII
1.1. InternalInternal corporatecorporate restructuringrestructuring of of operatingoperating

subsidairiessubsidairies toto ensureensure thatthat SchefenackerSchefenacker Management Management 
UK UK LtdLtd, 100% , 100% subsidiarysubsidiary of of SchefenackerSchefenacker AG, is AG, is 
subholding of subholding of allall opcoopco’’ss

2.2. SchefenackerSchefenacker AG AG convertsconverts intointo SchefenackerSchefenacker & Co KG, & Co KG, 
NewcoNewco: : SchefenackerSchefenacker PlcPlc is is generalgeneral partnerpartner

3.3. SchefenackerSchefenacker AG exits the partnership, AG exits the partnership, SchefenackerSchefenacker PlcPlc
universaluniversal succesorsuccesor

4.4. SchefenackerSchefenacker PlcPlc has has interinter aliaalia bond bond debtdebt and and securedsecured
debtdebt
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WithinWithin EU: XXII EU: XXII SchefenackerSchefenacker IVIV

4.4. SchefenackerSchefenacker PlcPlc proposesproposes Company Company VoluntaryVoluntary

Arrangement (Arrangement (mainmain proceedingsproceedings) ) toto bond bond creditorscreditors

5.5. AmendedAmended proposalproposal is is acceptedaccepted withwith requiredrequired 75% 75% 

votingvoting majoritymajority; ; debtdebt forfor equityequity swap plus cash swap plus cash 

paymentpayment and warrants and warrants toto the the bondholdersbondholders; Bond ; Bond 

GuarantorsGuarantors ((subsidiairiessubsidiairies are are releasedreleased underunder theirtheir

obligationsobligations); ); SecuredSecured creditorscreditors notnot boundbound byby CVACVA

6.6. Company Company VoluntaryVoluntary Arrangement is Arrangement is exportedexported toto US US 

underunder ChapterChapter 15 USA 15 USA BankruptcyBankruptcy Code (Code (toto bebe

continuedcontinued))
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Forum Forum ShoppingShopping RevisitedRevisited II
�� WhereasWhereas 4 EU 4 EU regulationregulation::

�� It is necessary for the proper functioning of the internal markeIt is necessary for the proper functioning of the internal market to avoid t to avoid 
incentives for the parties to transfer assets or judicial proceeincentives for the parties to transfer assets or judicial proceedings from dings from 
one Member State to another, seeking to obtain a more favourableone Member State to another, seeking to obtain a more favourable
legal position (forum shopping).legal position (forum shopping).

�� CompareCompare Dutch Dutch venuevenue issue: issue: SectionSection 2 Dutch 2 Dutch BankruptcyBankruptcy
Code: Code: DomicileDomicile debtordebtor [[RegisteredRegistered Seat][subject Seat][subject toto
RegulationRegulation]]

�� USA USA BankruptcyBankruptcy lawlaw has 4 has 4 connectionsconnections (28 USC (28 USC parpar
1408): 1408): 

�� DomicileDomicile /  /  ResidenceResidence [[RegisteredRegistered Seat, Seat, DelawareDelaware
companiescompanies], ], 

�� PrincipalPrincipal Place of business [COMI Place of business [COMI likelike]]

�� LocationLocation of of principalprincipal assetsassets

�� alreadyalready pending pending bankruptcybankruptcy case of case of anan affiliateaffiliate [[pickpick
and and choosechoose]]
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Forum Forum ShoppingShopping RevisitedRevisited IIII

�� USA USA situationsituation: : CourtingCourting FailureFailure, , LynnLynn M. M. LoPuckiLoPucki

(2005)(2005)

�� Forum Forum shoppingshopping leadsleads toto suboptimalisationsuboptimalisation

�� CompetitionCompetition betweenbetween bankruptcybankruptcy courtscourts

�� SuggestSuggest toto eliminateeliminate residenceresidence and and affiliateaffiliate possibilitypossibility

�� SuggestionSuggestion notnot yetyet followedfollowed

�� EU EU situationsituation: : 

�� COMI COMI 

�� EstablishmentEstablishment
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Outside EU, currently IOutside EU, currently I

�� Case law driven in Case law driven in NetherlandsNetherlands

�� What are the consequences of Dutch insolvency What are the consequences of Dutch insolvency 

proceeding outside the Netherlandsproceeding outside the Netherlands

�� UniversialityUniversiality

�� What are the consequences of a foreign insolvency What are the consequences of a foreign insolvency 

proceeding in the Netherlandsproceeding in the Netherlands

�� TerritorialityTerritoriality
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Outside EU, currently IIOutside EU, currently II

�� Dutch insolvency proceeding outside the Netherlands : Dutch insolvency proceeding outside the Netherlands : 

UniversialityUniversiality

�� A Dutch bankruptcy comprises all assets of the A Dutch bankruptcy comprises all assets of the 

debtor, irrespective where these assets are locateddebtor, irrespective where these assets are located

�� A Dutch liquidator is authorized to act abroadA Dutch liquidator is authorized to act abroad

�� Subject to the limitations set by the relevant countriesSubject to the limitations set by the relevant countries
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Outside EU, currently IIIOutside EU, currently III

�� Foreign insolvency proceeding in the Netherlands: Foreign insolvency proceeding in the Netherlands: 

TerritorialityTerritoriality

�� A Foreign bankruptcy does not include the Dutch A Foreign bankruptcy does not include the Dutch 

assets of the debtor;assets of the debtor;

�� Creditors rights to demand performance of a claim Creditors rights to demand performance of a claim 

and the power to recover a debt remains unaffected and the power to recover a debt remains unaffected 

when such a right concerns assets located in the when such a right concerns assets located in the 

Netherlands; but  Netherlands; but  

�� A foreign liquidator is authorized to act on behalf of A foreign liquidator is authorized to act on behalf of 

the debtor (provided the the debtor (provided the lexlex concursusconcursus allows him to allows him to 

do so)do so)
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Outside EU, currently IVOutside EU, currently IV

�� Double standards, no reciprocityDouble standards, no reciprocity

�� Sample case lawSample case law

�� HiretHiret / / ChiotakisChiotakis Supreme Court June 2, 1967, NJ Supreme Court June 2, 1967, NJ 

1968, 16 [Creditor of French bankrupt company was 1968, 16 [Creditor of French bankrupt company was 

allowed to seize assets of company in NL]allowed to seize assets of company in NL]

�� CoppoolseCoppoolse / De / De VleeschmeesterVleeschmeester Supreme court HR Supreme court HR 

May 3, 1996 NJ 1998, 108 [Effect of French May 3, 1996 NJ 1998, 108 [Effect of French 

proceedings re discharge debt not applicable in NL]proceedings re discharge debt not applicable in NL]
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Outside EU, currently V: Outside EU, currently V: YukosYukos

�� District Court Amsterdam August 17, 2006 and Court of District Court Amsterdam August 17, 2006 and Court of 
Appeal Amsterdam May 27, 2007(Summary Appeal Amsterdam May 27, 2007(Summary 
proceedings): Liquidator of OAO proceedings): Liquidator of OAO YukosYukos Oil Company, Oil Company, 
Shareholder of Shareholder of YukosYukos Finance B.V. is allowed to vote on Finance B.V. is allowed to vote on 
the sharesthe shares

�� District Court Amsterdam August 17, 2006: Russian District Court Amsterdam August 17, 2006: Russian 
bankruptcy does not interfere with the seizure of its bankruptcy does not interfere with the seizure of its 
assets, shares in a Dutch companyassets, shares in a Dutch company

�� District Court Amsterdam (Main proceedings) District Court Amsterdam (Main proceedings) OktoberOktober
31, 2007: No recognition at all of bankruptcy of OAO 31, 2007: No recognition at all of bankruptcy of OAO 
YukosYukos Oil Company, since only foreign bankruptcies Oil Company, since only foreign bankruptcies 
taken into account due process are be given any effect; taken into account due process are be given any effect; 
bankruptcy of OAO bankruptcy of OAO YukosYukos Oil Company contrary to due Oil Company contrary to due 
process and therefore contrary to public policy process and therefore contrary to public policy 
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USA USA TodayToday I: I: ChapterChapter 1515

�� UNCITRAL Model UNCITRAL Model lawlaw onon CrossCross--BorderBorder InsolvencyInsolvency is in is in 
place, place, ChapterChapter 15 (15 (seesee www.chapter15.comwww.chapter15.com))

�� RecognitionRecognition onlyonly in case of in case of mainmain proceedingsproceedings [[COMICOMI] ] 
and non and non mainmain [Establishment] and [Establishment] and notnot contrarycontrary toto public public 
policypolicy

�� ReciprocityReciprocity notnot requiredrequired

�� IfIf recognizedrecognized as as mainmain proceedingproceeding: : interinter aliaalia automaticautomatic
staystay and adequate and adequate protectionprotection rulesrules ((applyapply SectionSection 1520)1520)

�� IfIf recognizedrecognized as as nonnon--mainmain proceedingsproceedings, , courtcourt maymay at the at the 
requestrequest of of foreignforeign representativerepresentative, , grantgrant anyany appropriateappropriate
reliefrelief ((SectionSection 1521)1521)

�� NB: NB: SecuredSecured creditorcreditor is is alsoalso stayedstayed, , positionposition UK UK 
different: different: SecuredSecured creditorcreditor freefree toto enforceenforce theirtheir securitysecurity
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USA USA TodayToday II : II : BearBear StearnsStearns

�� BearBear StearnsStearns FundsFunds: Judge : Judge LiflandLifland New York August 30, New York August 30, 
2007:2007:

�� CaymanCayman registeredregistered limitedlimited liabilitiesliabilities companiescompanies

�� Administrator, Administrator, RegistrarRegistrar, Transfer Agent, , Transfer Agent, InvestmentInvestment
Manager in USAManager in USA

�� No employees No employees oror managers managers CaymanCayman

�� LiquidLiquid assetsassets in USA, in USA, otherother assetsassets suchsuch as swaps and as swaps and 
reporepo allall over the over the worldworld

�� COMI in USA and COMI in USA and nono establishment in establishment in CaymanCayman

�� No No recognitionrecognition
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USA USA TodayToday II : II : SchefenackerSchefenacker VV

�� May 15, 2007: May 15, 2007: ChapterChapter 15 15 PetitionPetition forfor recognitionrecognition of a of a 

foreignforeign MainMain ProceedingProceeding byby SchefenackerSchefenacker PlcPlc

�� VenueVenue New York as place consistent New York as place consistent withwith the interest of the interest of justicejustice

and the and the coveniencecovenience of of partiesparties

�� JuneJune 14, 2007: 14, 2007: BankruptcyBankruptcy CourtCourt Southern District New Southern District New 

York: UK CVA is York: UK CVA is givengiven fullfull forceforce and effect in USA and and effect in USA and 

enforceableenforceable in in accordanceaccordance withwith itsits termsterms
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USA USA TodayToday III : III : VekomaVekoma

�� District District CourtCourt Roermond: August 21, 2001 Roermond: August 21, 2001 bankruptcybankruptcy of of 
severalseveral VekomaVekoma companiescompanies (amusement park (amusement park ridesrides))

�� FebruaryFebruary 3, 2006: 3, 2006: ApplicationApplication byby liquidator liquidator P.WP.W. . 
Schreurs Schreurs toto recognizerecognize proceedingsproceedings as as foreignforeign mainmain
proceedingsproceedings [[toto staystay litigationlitigation pending in USA]pending in USA]

�� MarchMarch 2, 2006 Judge Clark: 2, 2006 Judge Clark: GrantedGranted petitionpetition and and 
recognizedrecognized as as mainmain proceedingsproceedings, , litigationlitigation is is stayedstayed

�� ButBut: NL does : NL does currentlycurrently notnot recognizerecognize USA USA bankruptcybankruptcy
proceedingsproceedings!!
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OutsideOutside EU,  EU,  FutureFuture DraftDraft
InsolvencyInsolvency lawlaw

�� ProposesProposes toto insertinsert UNCITRAL Model UNCITRAL Model lawlaw onon CrossCross--BorderBorder

InsolvencyInsolvency insertedinserted in in DraftDraft

�� UponUpon requestrequest of administrator in of administrator in foreignforeign mainmain oror foreignforeign

nonnon--mainmain insolvencyinsolvency proceedingproceeding, the , the insolvencyinsolvency

proceedingsproceedings are are recognizedrecognized

�� ButBut securedsecured creditorcreditor is is ableable toto enforceenforce itsits securitysecurity
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�� +31651283011+31651283011


